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18. The Court notes Plaintiff also proffered two alternate arguments with regard to 

Count L First, Plaintiff argued that even ifWest Virginia recognized a failure to coordinate 

claim, Redstone's claim must still be dismissed because Plaintiff contractually delegated the 

responsibility to coordinate the retaining wall project to Defendant J.F. Allen in the contract. See 

PI's Mem., p. 4. 

19. Second, Plaintiff argued that even if West Virginia recognized a failure to 

coordinate claim, and Plaintiff had not contractually delegated the duty to coordinate, the claim 

would fail because this case involves a private owner that retained one prime contractor and not a 

public owner that retained multiple contractors. ld. at 6. 

20. However, because the Court is dismissing Count I, Failure to Coordinate, on the 

basis that it is not recognized by West Virginia law, the Court declines to rule on these two 

alternate arguments. 

Quasi-Contract Claims: Quantum Meruit (Count II) and Unjust Enrichment (Count III) 

21. Next, Plaintiff argues Redstone's Quantum Meruit (Count II) and Unjust 

Enrichment (Count Ill) claims must be dismissed because an express contract precludes an 

implied contract covering the same subject matter with Defendant. See PI's Mern., p. 2. 

22. Specifically, Plaintiff avers that through Counts II and III, Redstone is seeking 

restitution from Plaintiff for its work on the retaining wall; however, J .F. Allen was the general 

contractor for the retaining wall and Redstone entered into a subcontract with J.F. Allen to 

perform the construction of the retaining wa11 in exchange for payment. ld. at 9. 
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23. Redstone> on the other hand> argues these Counts were brought in the alternative. 

See Defs Resp., p. 8. Redstone avers in the absence of contract> Redstone's only claim for 

direct relief against Plaintiff is under the principles of equity1• !d. 

24. Rule 8 of the West Virginia Rules of Civil Procedure governs the general rules of 

pleading. Rule 8(a) provides, in pertinent part: "A pleading which sets forth a claim for relief, 

whether an original claim [or] counterclaim .. . shall contain (1) a short a plain statement of the 

claim showing that the pleader is entitled to relief, and (2) a demand for judgment for the relief 

the pleader seeks. Relief in the alternative or several types may be demanded." W.Va. R. Civ. 

P. 8(a) (emphasis added). 

25. Further, Rule 8(e) provides, in pertinent part: "A party may set forth two or more 

statements of a claim .. . alternately or hypothetically, either in one count. .. or in separate 

counts . . . . A party may also state as many separate claims ... as the party has regardless of 

consistency and whether based on legal or on equitable grounds or on both." W. Va. R. Civ. P. 

8(e)(2). 

26. Additionally, the West Virginia Supreme Court of Appeals ("Supreme Court") 

has stated that alternative claims or defenses are allowed. Specifically, the Supreme Court has 

held that "[t]his rule gives parties considerable latitude in framing their pleadings and expressly 

permits claims or defenses to. be pled alternatively ... ". Arnold Agency v. West Virginia Lotte1y 

Comm 'n, 206 W.Va. 583, 526 S.E.2d 814 (1999). 

27. The Court notes Redstone avers it does not dispute that it is only entitled to one 

recovery for one loss. See Defs Resp. , p. 8. It alleges that to the extent it is successful in its 

1 The Court notes Redstone averred its only claims for direct relief against Plaintiff were in the nature of tort (failure 
to coordinate) or under the principles of equity (unjust enrichmenl and quantum meruit), but this Court dismissed the 
failure to coordinate claim, leaving only the claims under the principles of equ ity. See ld. 
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breach of contract claim aga inst J .F. Allen, or its negligence performance claim agai nst AMEC, 

any damages recovered by way of those claims would not also be recoverable from Plaintiff. !d. 

28. Put another way, Redstone avers it is not looking to recover from Plaintiff that 

which it may recover in breach of contract from J.F. Allen or in tort from Defendant AMEC. To 

the extent Redstone does not recover under those theories, Redstone avers the result would be 

that Plaintiff will have received and retained benefits from Redstone's extra work without 

payment, and Redstone believes it's entitled to a recovery for the extra work directly from 

Plaintiff. !d. at 9-1 0. 

29. In Highmark W Va., Inc. v. Jamie, the Supreme Court found that although a 

physician could not recover twice for the same injury in a dispute with a health insurance 

company, he was not precluded from pleading more than one theory of recovery; in fact, Rule 8 

specifically authorized alternative pleading. 221 W.Va. 487, 655 S.E.2d 509 (2007). 

30. In light of Rule 8 and the relevant case law, the Court finds Redstone has validly 

pled Counts II and III in the alternative. A review of the Counterclaim confirms these claims 

meet the pleading requirements of Rule 8. See Barker v. Traders Bank, !52 W.Va. 774, 166 

S.E.2d 148 ( 1981 )(This rules contemplates a succinct complaint containing a plain statemen t of 

the nature of the claim . . . ) . For this reason, Plaintiff's Motion to Dismiss is DENIED as to 

Counts II and IIJ. 

CONCLUSION 

In conclusion, based upon the above set forth Findings of Fact and Conclusions ofLaw, 

the Court finds that Redstone's claim for "Failure to Coordinate" (Count I) must be dismissed 

with prejudice, and therefore, Plaintiff's motion shall be granted in part. The Court further finds 
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that Redstone's claims for ''Quantum Meruit" (Count II); and ''Unjust Enrichment" (Count Ill) 

shall not be dismissed; therefore, Plaintiffs motion shall be denied in part. 

WHEREFORE, it is hereby ORDERED and ADJUDGED that PlaintiffMarkWest 

Liberty Midstream & Resources, L.L.C.,'s Motion to Dismiss Defendant Redstone International, 

Inc.'s Counterclaims Against MarkWest is hereby GRANTED IN PART AND DENIED IN 

PART. It is further ORDERED and ADJUDGED that Count I of Redstone's Counterclaim is 

DISMISSED WITH PREJUDICE. 

The Court notes the objections of the parties to any adverse ruling herein. 

The Clerk is directed to enter this Order as of the date first hereinabove appearing, and 

send attested copies to all counseJ of record, as well as to the Business Court Central Office at 

Business Court Division, 380 West South Street, Suite 2100, Martinsburg, West Virginia, 25401. 

ENTERED this 1 day of May 2019. 

JUDGE H. CHARLES CARL, lii 
West Virginia Business Court Division 
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